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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Court properly assesses an attorney’s 
fee under 15 U.S.C. Sec. 15 by merely awarding the 
amount that defendants must contribute toward that fee 
as distinguished from stating what the proper fee should 
be? 


2. What is the proper attorney’s fee herein? 
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JURISDICTIONAL STATEMENT 





This is a cross-appeal under 28 U.S.C. Sec. 1291 as 
to amount of attorney’s fees. The notice of appeal was 
filed November 23, 1955 (App. 150). | 

| 
| 


STATEMENT OF THE CASE 





The problem of fixing the amount of an attorney’s fee 
pursuant to 15 U.S.C. 15 arose at the conclusion of a long 
and vigorously contested jury trial which resulted in a 
judgment in favor of plaintiff for $570,000 (as trebled). 
The Court below awarded $45,000. Its opinion on the at- 
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torney’s fee will be found at App. 962-965. It stated its 
opinion that “the amount that plaintiff’s counsel is en- 
titled to charge his client is much larger than the amount 
I intend to award”; and that “it is the duty of the Court 
to determine what contribution shall be made by the 
defendant toward the fees of plaintiff’s counsel”, (App. 
962-963). 


Appellant contends that attorney’s fees awarded under 
15 U.S.C. 15 should be measured on the basis of what 
successful counsel might charge on a quantum meruit 
basis according to commonly accepted standards. It asks 
this court to fix the fee on the basis of the record be- 
fore it. 


The facts material to evaluation of counsel’s services 
are discussed in the second division of this brief, pages 
12-16 hereof. 


STATUTES INVOLVED 


15 U.S.C. § 15. Suits by persons injured; amount of 
recovery 


Any person who shall be injured in his business or 
property by reason of anything forbidden in the antitrust 
laws may sue therefor in any district court of the Untied 
States in the district in which the defendant resides or is 
found or has an agent, without respect to the amount in 
controversy, and shall recover threefold the damages by 
him sustained, and the cost of suit, including a reason- 
able attorney’s fee. Oct. 15, 1914. ¢. 323, § 4, 38 Stat. 
731. 


STATEMENT OF POINTS 
1. The wording of 15 U.S.C. 15, and the Congres- 


sional purpose in providing for a reasonable attorney’s 
fee in addition to treble damages, and the decisions of 
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the Courts, all require that a plaintiff shall be awarded 
an attorney’s fee equal to the amount plaintiff’s counsel 
might reasonably charge the victorious plaintiff in ac- 
cordance with the generally accepted standards of 
charges between attorney and client. The statute does 
not authorize the trial court to limit the award to such 
amount as it feels should be contributed by defendants 
“toward the fees” of plaintiff’s counsel. | 


2. A reasonable fee in the present case is at! least 
$125,000 for the services prior to this appeal, and such 
additional amount as this Court thinks proper for serv- 
ices in connection with this appeal and defendants’ com- 


panion appeal. | 


SUMMARY OF ARGUMENT : 


1. The words “reasonable attorney’s fee” express an 
idea well known to the profession. Many Federal) stat- 
utes provide (in addition to single, double or treble dam- 
ages) for awards of reasonable attorneys’ fees to pri- 
vate litigants who are injured by prohibited conduct; 
and the Courts have said they fix the fees by the con- 
ventional standards as between attorney and client.’ The 
statute, 15 U.S.C. 15, requires the Court to fix a “rea- 
sonable” attorney’s fee and not a “contribution towar s 
a reasonable fee. 





It has long been recognized that private actions under 
15 U.S.C. 15 are an important aid to the Federal govern- 
ment in enforcing the antitrust laws. The effective pros- 
ecution of such cases is costly and difficult and requires 
the services of skilled and experienced attorneys. , The 
uncertainty of the rule adopted by the Court below 
might well deter an injured party from undertaking liti- 
gation normally leading to large attorneys’ bills. Un- 
questionably it would increase the difficulty injured 
parties experience in obtaining competent counsel. | 
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If Congress had thought that trebling the damages 
was both a sufficient penalty upon the wrongdoer and a 
sufficient incentive for undertaking the difficult and ex- 
pensive task of a private action, it would have so limited 
the recovery. Likewise, had Congress thought that noth- 
ing more was needed than to assure plaintiffs that if suc- 
cessful they would also recover from defendants a sum 
to be fixed by the trial court as contribution or part- 
payment toward what plaintiff’s attorney might reason- 
ably charge, it could have so provided. The express 
provision for the award of “a reasonable attorney’s fee” 
must be regarded as deliberately intended and should be 
read just as it stands. 


2. In fixing the attorney’s fee to be awarded in this 
case on the basis of what might properly be charged if 
counsel were suing plaintiff for a fee, the following cri- 
teria are well known and should be applied, namely: 


The nature of the undertaking (its novelty, its 
ease or difficulty of performance, its significance, the 
risk of success) and the character of the services re- 
quired. 

The responsibility assumed. 

The professional repute, standing, ability and ex- 
perience of counsel. 

The services rendered, including the time ‘and 
labor required. 

The magnitude and importance of the case; the 
opposition encountered. 

The size of the recovery. 

The professional competence displayed, including 
skill, industry and diligence. 

The fidelity of counsel to the interests of their 
client. 

Customary charges and going rates for comparable 
attorneys for similar services, considering the loss 
of income and opportunities for other employment 
due to employment in this litigation. 
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Integration of these various tests with the facts and 
circumstances of this litigation would involve a state- 
ment exceeding the proper limits of a summary of argu- 
ment on the point. Appellant contends that by the tests 
outlined above a reasonable fee, in the light of the de- 
tails discussed below, would be at least $125,000. Appel- 
lant also asks for an additional allowance for services 
rendered by its attorneys in this Court. It is believed 
that the awards should be fixed by this Court rather than 
remanding the problem to the District Court since all the 
controlling facts are present in the record before this 
Court, and the issue can now be laid at rest. i 


ARGUMENT 
I 


It Was Error For The Court Below, After Stating Its 
Opinion That ‘‘The Amount That The Plaintiff’s 
Counsel Is Entitled To Charge His Client Is Much 
Larger Than The Amount I Intend To Award’’, To 
Fix The Award On The Basis That ‘‘It Is The Duty 
Of The Court To Determine What Contribution! Shall 
Be Made By Defendant Toward The Fees Of Plain- 
tiff’s Counsel’’. | 


| 
The statute provides that persons injured by acts for- 
bidden by the antitrust laws “shall recover threefold the 
damages by him sustained, and the cost of suit, including 
a reasonable atiorney’s fee.” 


There is nothing obscure or equivocal in these words; 
the successful plaintiff is to be awarded an amount which 
will pay a reasonable attorney’s fee. This is one of the 
items included in “the cost of suit”. | 





The specific provision for recovery of ‘‘the cost of suit 
including a reasonable attorney’s fee” indicates that treb- 
ling the damages was not regarded by Congress as suff- 


| 
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cient to accomplish its objective. Treble damage actions 
have long been recognized as an important implement in 
aid of the Government’s enforcement of the antitrust 
laws.* 


An excellent discussion and analysis of the considera- 
tions which should and should not enter into the delibera- 
tions of trial judges who are required by statute to award 
“a reasonable attorney’s fee” to a successful plaintiff is 
found in Hutchison v. William C. Barry, D.Ct. Mass., 
1943, 50 F. Supp. 292 awarding “a reasonable attorney’s 
fee” in accordance with Section 16(b) of the Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 216. There Judge 
Wyzanski comments on the fact that some judges, in fix- 
ing the attorney’s fee which the defendant must pay, 
keep the amount low because they feel that the plaintiff 
is getting something of a windfall by reason of the doub- 
ling of his damages,” and others, he says, arrive at the 


1 Lawlor v. National Screen Service Corp., 349 U.S. 322, 329 
(1955) ; C.R. v. Obear-Nester Glass Co., C.A. 7, 1954, 217 F 2d 56, 
cert. den. 348 U.S. 982; Kennear-Weed Corp. Vv. Humble Oil & 
Refining Co., C.A. Tex. 1954, 214 F 2d 891, cert. den. 348 U.S. 912; 
Maltz v. Sax, C.C.A. Ill. 1948, 184 F 2d 2, cert. den. 319 U.S. 772; 
Weinberg v. Sinclair Refining Co., D.C.N.Y. 1942, 48 F. Supp. 203. 
Also see 51 Cong. Rec. 16319 (1914) where as one proponent of the 
Clayton Act put it, such suits aim to enlist “the business public... 
as allies of the Government in enforcing the antitrust laws.” 

For an excellent discussion of the importance of treble damage 
actions, see the recent decision, United States v. Standard Ultra- 
marine & Color Co., §.D.N.Y., Dec. 16, 1955, 187 F. Supp. 167. 


2This erroneous consideration seems to have largely influenced 
the Seventh Circuit Court of Appeals in the case of Milwaukee 
Towne Corp. Vv. Loew’s, Inc., (C.A. 7, 1951) 190 F 2d 561, cert. den. 
342 U.S. 909, cited with approval by the Court below. The Seventh 
Circuit’s feeling that the treble recovery is in the nature of a wind- 
fall rested in substantial degree on an erroneous underestimation 
of the difficulty of prosecuting treble damage actions under 15 
U.S.C. 15. The Court said (pp. 570-571), “Any competent trial 
lawyer could in our opinion make the necessary preparation and 
properly try a case of the instant character.” To our knowledge 
- only the Seventh Circuit has expressly valued so lightly the serv- 
ices of a successful plaintiff’s counsel. 
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same result because they do not sympathize with the 
purposes of the Act or because they fear that higher 
awards might stimulate vexatious litigation. After re- 
ferring to 15 U.S.C. 15 and other Federal statutes carry- 
ing provisions for awarding “a reasonable attorney’s 
fee” to a successful plaintiff,* he states the correct rule 


as follows, (p. 298): | 


“The rationale in all the federal statutes is the 
same. The argument runs as follows. The’ govern- 
ment has set up a regulatory system for the benefit 
of persons in the plaintiff’s class. To make the reg- 
ulation effective private suits as well as public pros- 
ecutions are permitted. Suits by plaintiffs, if well 
founded, are in the public interest. Therefore, the 
eost of prosecuting successful suits should be borne 
not by those who were victims but by those who have 
violated the regulations and caused the damage. The 
fear of this liability for double damages and attor- 
ney’s fees not only aids compliance, but promotes 
the settlement of controversies at the conference 
table or in the administrative offices rather than the 
courts. | 


Turning then to the Fair Labor Standards Act case 
directly before him, Judge Wyzanski said (p. 298): 


“For these reasons the law gives the plaintiff both 
double damages and an attorney’s fee. I have no 
discretion to refuse double damages ... or to refuse 
an attorney’s fee or to reduce an attorney’s fee on 
account of the plaintiff’s windfall of double damages, 
The spirit of the law is that the plaintiff jgets as 
part of his recovery, if he wins, his whole reasonable 
counsel fees, not some fraction of them. This is so 
he will not ordinarily be required to pay anything 
more to his lawyer. ... (Italics supplied) 








*The Anti Trust Acts, 15 U.S.C.A. §§ 15 and 72; the! Railway 
Labor Act, 45 U.S.C.A. § 153(p); the Packers and Stockyards Act, 
7 U.S.C.A. § 210(f); the Perishable Commodities Act, 7|U.S.C.A. 
§ 499¢(b); the Merchant Marine Act of 1936, 46 U.S.C.A; § 1227; 
the Communications Act of 1934, 47 U.S.C.A. § 206. 
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“I therefore determine the fee exactly as I would 
were the plaintiff sued by his counsel for a fee. 
Relevant and familiar criteria are set forth in the 
Twelfth Canon of the American Bar Association.” ‘ 


As far as we know, no Court has suggested that under 
the antitrust law there are or should be two standards 
for fixing “a reasonable attorney’s fee”. Express state- 
ments to the contrary are frequent. See Bordonaro Bros. 
Theatres, Inc. v. Paramount Pictures, Inc., et al., 113 F. 
Supp. 196, 198 (W.D.N.Y. 1953) (“Nor should the fee be 
determined by a different standard because it is to be 
paid by defendants rather than plaintiff’); Cape Cod 
Food Products, Inc. v. National Cranberry Ass’n., et al., 
119 F. Supp. 242, 244 (D. Mass., 1954) (“My conclusion 
is that a losing defendant must pay what it would be 
reasonable for counsel to charge a victorious plaintiff. 
The rate is the free market price, the figure which a 
willing, successful client would pay a willing, successful 
lawyer”); and Twentieth Century-Fox Film Corp., et al. 
v. Brookside Theatre Corp., 194 F. 2d 846, 859 (C.A. 8, 
1952) (“. .. we think there is no basis for determining 
the reasonableness of attorney fees by a different stand- 
ard simply because they are to be paid by the defend- 
ants and not by counsel’s client”). 


*The Twelfth Canon of the American Bar Association provides: 
“In determining the amount of the fee, it is proper to consider: 
(1) the time and labor required, the novelty and difficulty of the 
questions involved and the skill requisite properly to conduct the 
cause; (2) whether the acceptance of employment in the particular 
case will preclude the lawyer’s appearance for others in cases likely 
to arise out of the transaction, and in which there is a reasonable 
expectation that otherwise he would be employed, or will involve 
the loss of other employment while employed in the particular case 
or antagonisms with other clients; (3) the customary charges of 
the Bar for similar services; (4) the amount involved in the con- 
troversy and the benefits resulting to the client from the services; 
(5) the contingency or the certainty of the compensation; and (6) 
the character of the employment, whether casual or for an estab- 
lished and constant client. No one of these considerations in itself 
is controlling. They are mere guides in ascertaining the real value 
of the service.” 
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If, as we contend, defendants should now be compelled 
to pay plaintiff as an attorney’s fee the “much larger” 
amount which the Trial Court has held it would be rea- 
sonable for plaintiff’s counsel to now charge plaintiff, 
two questions arise. | 


First, in considering among other things “the amount 
involved in the controversy and the benefits resulting to 
the client from success”, should the Court ignore the 
fact that plaintiff’s judgment is for $570,000, not ee 
000? 


We think not, though there are cases “altiina that the 
Court in determining a “reasonable attorney's fee” 
should consider only single damages, the first one-third 
of the judgment. See Milwaukee Towne Corp. v. Loew’ $ 
Inc., 190 F 2d 561, 571 (C.A. 7, 1951), cert. den. 342 U.S. 
909 "(1951) ; Twentieth Century-Fox Film Corp. v.: Brook- 
side Theatre Corp., 194 F 2d 846, 859 (C.A. 8, 1952), 


cert. den. 343 U.S. 942 (1952). Such reasoning ignores 
the fact that if, in the words of Judge Wyzanski, *‘a will- 
ing, successful client” and “a willing, successful lawyer” 
were trying to arrive at “the free market price” for the 
lawyer’s services after a treble damage victory, they both 
most certainly would give weight to the fact that the 
amount recovered was $570,000, not $190,000. It is prob- 
able that both would recognize and give due credit to 
certain facts: 


First, that the top two-thirds comes to the success- 
ful plaintiff only in the event plaintifi’s lawyer has 
proved his client is entitled to the first one-third; and 

Second, that every one of the dollars in the en 
one-third is, in reality, three; and consequently, 
addition to being that much more valuable to viet. 
tiff is likewise that much more important to de- 
fendant who thereupon defends with a vigor, tenacity 
and resourcefulness unknown to one facing the pros- 
pect of single damage liability. 
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Said another way, we submit that if the proper stand- 
ard is the amount which “a willing, successful client 
would pay a willing, successful lawyer”, it is a violation 
of that standard for the Court in fixing the fee to ignore 
the top two-thirds. We suggest that instead the Court 
should give the entire recovery the weight which the 
plaintiff and his attorney in the case at bar might reason- 
ably accord it if they were now trying to fix the fee as 
between them on a quantum meruit basis. If that is 
done, we feel confident the fee we argue for in the next 
section of this brief will be allowed.° 


The second question which arises is, should the fee in 
such a case be determined and set by reference to any 
fixed percentage of the single or treble damages recov- 
ered? 


We submit it cannot and should not, in fairness to 
either side, be so set. Of course, we recognize that it is 
both wise and human nature for a Court to double-check 
the reasonableness of its attorney fee award by comput- 
ing what percentage of the recovery the fee represents. 
Obviously a given percentage should be the end result of 
application of the right rule, rather than adopting the 
policy of fixing a fee on a purely arithmetical basis. 


Illustrative of the inappropriateness of using the “per- 
centage” approach to set the fee rather than to check its 
reasonableness are various often-cited cases where attor- 


5In the Cape Cod Food Products case, supra, Judge Wyzanski 
expressly disclaimed any intention that he should be understood 
as intimating that the sound method of computing a reasonable 
attorney’s fee requires the court to consider only single damages, 

rather than treble damages. He added (119 F. Supp. 242, 243): 
“Ordinarily, of course, insofar as the amount of a party’s 
recovery is one of the factors to be taken into account in 
establishing a fair fee, reference is made to the total amount 
in issue between the parties, or to the total amount recovered 

by one of them.” (italics supplied.) 





11 


ney’s fees in excess of 33-1/3, 50, and even 100%, of 
single damages have been awarded. A group of such 
cases was compiled by the Court in the Cape Cod Food 
Products case, supra.® : 

There are impelling reasons why such a rule as be con- 
tend for should apply to private antitrust suits. | In the 
first place such suits are notoriously long and difficult 
and expensive, especially those which, like this case, do 
not follow in the wake of a governmental suit. Retention 
of skilled and experienced counsel is essential to success. 
A provision is therefore necessary to insure successful 
plaintiffs of exoneration from the large bills which ha- 
bitually are incured from enlisting experienced counsel 
in the antitrust crusade. ; 


—————— | 

6 Straus v. Victor Talking Machine Co., 2 Cir., 297: F. 791 
($23,894.71 single damages allowed after appeal, attorney’ s fees 
reduced from $35,000 to $30,000); Rankin Co. v. Associated Bil 
Posters of U.S., etc., 2 Cir. 42 F 2d 152 (single damages slightly 
over $101,000, counsel fees $50,000); Emich Motors Corp. Vv. Gen- 
eral Motors Corp., 7 Cir., 181 F 2d 70 ($412,000 single damages, 
$250,000 counsel fees) ; American Can Co. V. Bruce’s Juices, 5 Cir., 
190 F F2d 73 ($60,000 single damages, $40,000 counsel fees) ; Mzl- 
waukee Towne Corp. V. Lowe’s, Inc., 7 Cir., 190 F 2d 561) ($313,- 
858.10 single damages, counsel fee reduced from $225,000 to 
$75,000) ; Twentieth Century-Fox Film Corp. v. Brookside Theatre 
Corp., 8 Cir., 194 F 2d 846 ($375,000 single damages, $100,000 
counsel fees). In E’mich, supra, one of the three witnesses called 
by General Motors testified that the fee of plaintiff’s attorneys 
should be from $100,000 to $200,000. The other two put the figure 
at $175,000. ‘(See pp. 9400, 9336, 9373 of the Record on| Appeal 
in that case.) 

In most of these cases, unlike the case at bar, plaintiff's task 
was simplified by reason of a prior successful Government ‘suit. 

See also Bordonaro Bros. Theatres v. Paramount Pictures, 176 
F 2d 594 (C.A. 2, 1949) where single damages were $28,500 and 
an attorney’s fee of 64% or $18,000 was allowed, even though the 
suit followed “in the wake of.the recent decision of the United 
States Supreme Court .. . United States v. Paramount Pictures, 
334 U.S. 131.” This Bordonaro suit was followed by a suit of the 
same name, 113 F. Supp. 196 (W.D.N.Y., 1953) where single 
damages were $7,500 and an attorney’s fee of 60% or $4, 600 was 
allowed. 


| 
| 
| 
| 
| 
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For all the foregoing reasons it was error not to fix 
the attorney’s fee to be awarded to plaintiff according 
to commonly accepted tests for fixing “reasonable attor- 
ney’s fees”. The Court stated its opinion that “the 
amount that plaintiff’s counsel is entitled to charge his 
client is much larger than the amount I intend to award”. 
How much larger it should be is discussed in the follow- 
ing division of this brief. 


II 


A Reasonable Attorney’s Fee In The Present Case Is At 
Least $125,000 For The Services Prior To Appeal. 
This Court Is Requested To Fix The Amount, Since 
All The Essential Facts Appear In The Record, And 
Also To Allow An Additional Appropriate Sum To 
Cover Work On This Cross-Appeal And The Com- 


panion Appeal of Defendants. 


In the preceding division of this brief we have shown 
that in fixing the attorney’s fee the Trial Court should 
have used the tests it would have applied in situations 
when attorneys are suing their clients on a quantum 
meruit basis for a fee. Appellant asks this Court to 
make the determination on this basis—rather than re- 
manding the case—since all the necessary data is con- 
tained in the record on appeal, and because, such a de- 
termination will foreclose a further appeal by either 
party from a lower court determination. 


The following facts should be considered: 


1. Successful prosecution of antitrust cases is always 
difficult. It is futile to undertake such a task without 
the assistance of experienced and skillful counsel. This 
Court is aware of the large number of specially trained 
attorneys, and the large amount of time in investigation 
and preparation, which the Department of Justice devotes 
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to antitrust cases which it prosecutes. The requirement 
is no less—and really is more demanding of counsel— 
when a private plaintiff is carrying the burden. ! 





2. The plaintiff’s need of counsel of recognized | lability 
is indicated by the number and quality of defense coun- 
sel. Defendants in the present case are represented by 
three firms of great skill, experience, determination and 
energy, and also defendants’ house counsel and outside 
General Counsel. It would be sending a boy on a man’s 
errand for a plaintiff to retain lesser counsel. 


3. The expenditure of time on briefs and in hearings 
on normal interlocutory proceedings was greatly in ex- 
cess of what would have been required except for the 
vigorous opposition of defense counsel. For example, 
defendants refused to answer even a single one of the 
223 interrogatories propounded by plaintiffs, on the 
ground that all of them were improper. The answers to 
some questions which the Court approved were so unre- 
sponsive that further answers were sought, opposed and 
finally ordered. Eventually most were answered pur- 
suant to Court orders; but only after extensive briefing 
and argument. Plaintiff encountered similar recalci- 
trance in connection with its motion for production of 
documents under Rule 34. The disclosures dragged out 
of defendants through interrogatories and under Rule 34 
have proven to be material to plaintiffs recovery. Surely 
the time spent by plaintiff’s counsel in forcing these dis- 
closures is properly includable in their charges. More 
significantly, these matters demonstrate how essential it 
was that plaintiff have counsel capable of coping with 
such opposition. | 

4, The burden of establishing plaintiff’s case rested 
wholly on the shoulders of counsel. They did not have 
the benefit of a prior successful prosecution of the same 
complaint by the Department of Justice. In some’ of the 
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eases discussed in the first division of this brief, the 
Courts indicated that the lightening of the prosecutive 
burden by a prior successful prosecution by the Govern- 
ment was a significant factor in the awarding of a smaller 
fee than would be proper in the absence of such valuable 
assistance to the treble damage action. 


o. The risk of failure or success is commonly ac- 
cepted as significant in determining what counsel can 
charge for hazarding the issue. The present case was 
attended with serious risks because of the obviously 
foreseeable difficulties in overcoming the most deter- 
mined opposition to the disclosure of material facts and 
documents. Counsel who embark upon such a venture, 
and thus divert their time and energy from easier tasks, 
are by conventional standards entitled to higher pay. 


6. The need of fidelity of plaintiff’s counsel to their 
task and of unrelenting attention to the overcoming of 
skillful and determined opposition, and of skill in han- 
dling the case, is apparent from the record. Without 
these, success could never have been achieved. 


7. The extent of the prosecutive effort in the present 
case is indicated by the following facts, viz: There is a 
record of 3,569 pages filling two file drawers. After 
much culling two hundred and seventy-three exhibits were 
introduced. Nine extensive depositions were taken which 
occupied twenty days of time of plaintiff’s senior coun- 
sel. Plaintiff propounded 223 interrogatories, of which 
a majority were eventually answered. Defendants pro- 
pounded a large number of interrogatories, most of which 
plaintiff answered without opposition. Thousands of 
documents were produced by defendants and plaintiff in 
response to motions under Rule 34. Numerous tables and 
charts bearing on questions of damages were prepared 
in collaboration with plaintiff’s auditors and accountants 
and presented in evidence. Senior counsel spent 846 
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hours in preparation for trial. The undersigned William 
EK. Leahy and Wm. J. Hughes, Jr., filed statements as to 
services rendered and an affidavit thereto (App. 94-112, 
116-117). There were 24 days of jury trial most of which 
were attended by two senior and one junior counsel. 
Junior counsel devoted 1,900 hours to the case. Plaintiff 
filed about a dozen briefs and memoranda on various 
issues. One was a comprehensive printed trial brief of 
64 pages, embracing citations and discussions of 46 de- 
cisions and 5 text books and articles, and including 8 
schedules on various aspects of the damage issue. ia 
tiff filed 14 requests for instructions. 


7. The statistical data of the preceding paragraph is 
set forth because such matters are conventionally con- 
sidered in connection with fixing attorneys’ fees. The 
fee cannot, however, be determined by arithmetical cal- 
culations on the basis thereof. As Judge Wyzanski said 
in Cape Cod Food Products v. National Cranberry Ass’ N., 
119 F. Supp. 242, 244: ! 


“My conclusion was that a losing defendant must 
pay what it would be reasonable for counsel to 
charge a victorious plaintiff. The rate is the’ free 
market price, the figure which a willing, successful 
client would pay a willing, successful lawyer. Some- 
times the figure may seem high. But so far as price 
is determined by unique excellence and by social use- 
fulness, the advocate is especially worthy of large 
recompense. His brevity may reflect extraordinary 
gifts and thus in itself be indicative of merit. See 
Whistler v. Ruskin, cited in Pennell, The Art of 
Whistler (Modern Library, N.Y. 1928), p. 64. | And 
his simplicity of presentation may be a proof not of 
the problem’s lack of difficulty, but rather of his un- 
matched native quality. See Giotto (G. Vasari, Emi- 
nent Painters, Sculptors, and Architects, Blashfield- 
Hopkins, E.D.N-Y. 1926 vol. 1, p. 61).” 
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The reference to Whistler v. Ruskin refers to Ruskin’s 
famous libel of “The Falling Rocket” (now in the 
Metropolitan Museum). Whistler testified that it took 
him two days to paint it, whereupon the Attorney 
General, in cross-examination asked, “The labor of two 
days, then, is that for: which you ask two hundred 
guineas?” To which Whistler replied, “No, I ask it for 
the knowledge of a life-time” (Whistler, The Gentle Art 
of Making Enemies, p. 5). 


8. The size of a client’s recovery is commonly and 
properly regarded as significant in evaluating the value 
of the legal services which produced it, and in measuring 
what the client may fairly be asked to pay for his vic- 
tory. The judgment in this case is for $570,000. The 
award of $45,000 by the Court below is slightly less than 
8% of this amount. The Court stated that plaintiff’s 
counsel “is entitled” to charge a “much larger” amount. 
The sum of $125,000 which we ask is slightly less than 
22% of the recovery. 


We have stated in the first division of this brief, and 
here affirm the soundness of the reasons advocated by 
certain courts in holding that the award of attorney’s fee 
in treble damage antitrust actions should be made on the 
basis of the total recovery rather than on the basis of 
the damages assessed by the jury. We might add that 
every dollar of the basic award is a “three-dollar-dollar”, 
and that consequently it would be unrealistic to proceed 
on the basis that all that counsel had achieved was to 
recover a certain number of “one-dollar-dollars”. 
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CONCLUSION 





On the basis of all the foregoing it is submitted that 
the attorney’s fee in the present case should not be less 
than $125,000, for the work done in the Trial Court, to 
which should be added a reasonable allowance for work 


on appeal. 


‘Wim EK. Leany 
Won. J. Huaeues, Jr. 


821-15th Street, N. W. 
Washington, D. C. 


Attorneys for Cross-Appellant 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question presented is 
as follows: 


Has appellant shown a right under 15 U.S.C. A. § 15 
to an attorneys’ fee in excess of the $45,000 awarded by 
the Court below? 
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COUNTER-STATEMENT OF THE CASE 


What the Court below said as to the amount which 

plaintiffs’ counsel is entitled to charge his client and what 

> the Court said about the Court’s duty in awarding 1 fee 

are immaterial. All that is important is what the Court 

did. What the Court did was to award a fee in the amount 

which seemed to the Court proper in the light of precedents 
established in similar cases. | 

° The Court stated that it had read and endeavored to 

analyze the cases which plaintiffs had cited in ‘their 

memorandum (J. A.* 963-4). It then pointed out that in 

Cape Cod Food Products, Inc. v. National Cranberry Ass’n, 
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119 F. Supp. 242 (D. Mass. 1954), the award was 20% 
of single damages; that in Twentieth Century-Fox Film 
Corp. v. Brookside Theatre Corp., 194 F. 2d 846, 858-9 
(8th Cir. 1952), cert. denied, 343 U. S. 942 (1952), the 
award was approximately 26.6% of single damages; that 
in Milwaukee Towne Corp. v. Loew's, Inc., 190 F. 2d 561 
(7th Cir. 1951), cert. denied, 342 U. S. 909 (1951), the 
award was 24% of single damages; and that in Paramount 
Film Distributing Corp. v. Applebaum, 217 F. 2d 101, 103 
(5th Cir. 1954), the single damages were $150,000 and 
the award $40,000 (approximately 26.7% ). 
The Court then said (J. A. 964): 


““k * * Using these cases as more or less of a 
yardstick, the Court is going to award a counsel 
fee of $45,000, which would be about between 23 
and 24 percent of the single damages. That is within 
the framework of the cases as relied upon by coun- 
sel. The Court will allow an attorneys’ fee of 
$45,000. The Court repeats that that is not to be 
taken as an intimation of what the plaintiffs’ coun- 
sel should charge his client, but merely a direction 
that that should be the contribution which the de- 
fendants should make to the counsel fees.” 


Thus, it is apparent that the Court endeavored to award 
a fee in the amount which analogous cases indicated was 
proper and that the statements of the Court relied upon by 
appellant in its attack upon the award do not vitiate the 
award. As indicated by the last sentence quoted above, the 
apparent purpose of those statements was to avoid prejudice 
to any right which plaintiffs’ counsel might have to receive 
additional compensation from his client, such as a right 
under a contingent fee agreement to a greater proportion 
of the recovery than the amount allowed. This is consistent 
with the fact that the recovery of a “reasonable attorney’s 
fee” under 15 U.S. C. A. § 15 is part of a plaintiff’s recov- 
ery, and is not the recovery of a plaintiff’s counsel. 
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As in appellant’s brief, the facts material to evaluation 
of the services will be discussed in the argument. 





SUMMARY OF ARGUMENT 


Measured by the various criteria which appellant postu- 
lates (p. 4) or any other criteria, the amount awarded 
clearly is adequate. 

The only evidence of “customary charges and boing 
rates for comparable attorneys for similar services” (p. 4) 
consisted of the awards in other anti-trust ee 
cases and the amount awarded by the Court a is in 
line with such awards. | 


Plaintiffs’ counsel did not present complicated economic 
questions to the jury and therefore the ‘ ‘professional com- 
petence displayed” (p. 4) was not the “higher degree of 
professional competence” sometimes required in an/ anti- 
trust case. See Cape Cod Food Products, Inc. v. National 
Cranberry Ass'n, 119 F. Supp. 242, 244 (D. Mass. 1954). 


A major part of the “services rendered, including time 
and labor required” (p. 4) consisted of time spent by Donald 
D. Webster which cannot provide a proper basis for an 
award because what Mr. Webster did in the case he did as 
an officer and director of a party, not as an sacar at 


ARGUMENT 


i 
APPELLANT HAS NOT SHOWN A RIGHT UNDER 15 
U. S. C. A. §15 TO AN ATTORNEYS’ FEE IN EXCESS OF 


THE $45,000 AWARDED BY THE COURT BELOW. 


The $45,000 awarded by the Court below represents 
23.7% of the single-damage recovery of $190,000. This i is 
in line with awards in a number of other anti-trust treble- 
damage actions. E.g., Milwaukee Towne Corp. v. Loews, 
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Inc., 190 F. 2d 561 (7th Cir. 1951), cert. denied, 342 U. S. 
909 (1951) ; Ktefer-Stewart Co. v. Joseph E. Seagram & 
Sons, Inc., 182 F. 2d 228 (7th Cir. 1950) (lower court re- 
versed on other grounds) ; Cape Cod Food Products, Inc. v. 
National Cranberry Ass'n, 119 F. Supp. 242 (D. Mass. 
1954); Twentieth Century-Fox Film Corp. v. Brookside 
Theatre Corp., 194 F. 2d 846 (8th Cir. 1952), cert. denied, 
343 U. S. 942 (1952) ; Paramount Film Distributing Corp. 
v. Applebaum, 217 F. 2d 101 (5th Cir. 1954) (lower court 
reversed on other grounds). The point is illustrated by the 
following tabulation based on the cited cases: 


Case Single Damages Feo % 
Milwaukee Towne ...... $313,858 $75,000 23.9 
Kiefer-Stewart ........ 325,000 50,000 15.4 
Cape Cod Food Products. 175,000 35,000 20.0 
Brookside Theatre ..... 375,000 100,000 26.7 
ADDING. sasxccunnes 150,000 40,000 26.7 


The significance of the above tabulation is not affected 
by appellant’s argument (pp. 9-10), which is inconsistent 
with the Brookside Theatre case (194 F. 2d, p. 859) and 
the Milwaukee Towne case (190 F. 2d, p. 571), that the 
Court should consider treble damages rather than single 
damages. Thus, in Cape Cod Food Products, Inc. v. 
National Cranberry Ass'n, 119 F. Supp. 242 (D. Mass. 
1954), upon which appellant relies for this argument (p. 
10, n. 5), the award was 20% of the single-damage re- 
covery, as compared with 23.7% here, and was only 6.7% 
of the treble-damage recovery, as compared with 7.9% here. 

As appellant points out (p. 4), one of the criteria for 
the fixing of an attorneys’ fee is “customary charges and 
going rates for comparable attorneys for similar services”. 
The Court below applied this criterion in its consideration 
of other anti-trust treble-damage cases involving awards 
for similar services (supra, p. 1-2). Other anti-trust 
treble-cdamage cases provided the only basis which the 
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Court had for application of this criterion, for appellant 
presented no other evidence of customary charges. 
Another criterion referred to by appellant (p. 4) is i 
“the professional competence displayed”. Appellees do not 
question the professional competence of plaintiffs’ counsel. 
Nor do they question that, as Judge Wyzanski said in Cape 
Cod Food Products, Inc. v. National Cranberry seks 
supra, at p. 244: 





“ok * * Tt is doubtful whether any type of = 
work requires a higher degree of professional com- 
petence and native ability than the presentation to 
a jury of complicated economic questions. * * a 


In the present case, however, plaintiffs’ counsel did not 
present “complicated economic questions” to the jury. 
Indeed, nearly one-half of the time spent in the presentation 
of plaintiffs’ case on liability consisted of the reading to the 
jury of portions of the deposition of Marshall Beck, a 
subordinate employee of Packard, much of which con- 
sisted of denials of knowledge or recollection as to the facts 
inquired about. The reading of the deposition was inter- 
rupted by the following colloquy (R.* 308) : 3 


“The Court: The Court observes that there are 
a great many questions to which the witness 
answered, I do not know; I do not remember. ‘For 
what usefulness is it to read all that? It seems to me 
it might be well to omit that. ! 
“Mr. Leahy: He denied it later on. | 
“The Court: In a discovery deposition such as 
this there is always a lot of verbiage that eventually 
becomes of no use, and I always believe in marking 
up a deposition before it is read, and reading only 
the useful portion, because you have a deposition 
almost 300 pages in length. You are not going to 
read it all? ! 
“Mr. Leahy: There is a lot of meat in it.” | 


*References to the typewritten record appear as “R. — ”. 





6 


Thereupon, Mr. Leahy continued to read extensive testi- 
mony of the same kind as he had been reading. 

Still another criterion referred to by appellant (p. 4) is 
the “services rendered, including the time and labor re- 
quired”. The statement as to services submitted by plain- 
tiffs’ counsel (J. A. 94-5) allocates the major part of the 
time spent on the case to “Associate Counsel’, including 
Donald D. Webster who, we believe, spent more time on 
the case than both of the two attorneys of record together. 
It is submitted that no time spent by Mr. Webster can pro- 
vide a proper basis for an award. Mr. Webster was a vice 
president and a director of appellant and son of the owner 
of substantially all of the stock of appellant (J. A. 775, 
629). What he did in the case, he did as an officer and 
director of a party, not as an attorney. He was not a part- 
ner or employee of plaintiffs’ attorneys; he was not counsel 
of record in the case; his testimony on deposition shows 
that he was not acting as attorney in the case (R. 1986-7; 
Webster deposition, pp. 464, 467-8, 510). 


CONCLUSION 


The amount awarded below as an attorneys’ fee should 
not be increased. 
Respectfully submitted, 
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